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“
To the extent of a conflict 
between State or local law 
and title IX…the obligation 
to comply…is not obviated 
or alleviated by any State or 
local law.”
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Preemptive effect.  34 C.F.R. § 106.6(h).
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Title IX trumps Chapter 
37 of the Texas Education 
Code and locally adopted 
Student Codes of 
Conduct.
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General response to sexual harassment.  34 CFR §106.44(a)
Basic requirements for grievance process.  34 CFR §106.45(b)(1) 

A recipient’s response must treat complainants 
and respondents equitably by offering supportive 
measures and by following a grievance process 
before the imposition of any disciplinary 
sanctions or other actions that are not 
supportive measures against a respondent.

New Title IX Requirement – Sexual Harassment

Lorem Ipsum
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Title IX: Definition Sexual Harassment 

34 CFR 106.30

1. Employee conditioning aid, benefit, or service on 
participation in unwelcome sexual conduct;

2. Unwelcome conduct that is severe, pervasive, and 
objectively offensive and denies a person of equal 
access to education/activity

3. Sexual assault, dating violence, domestic violence, 
stalking

Lorem Ipsum
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Texas Education Code

§ 25.0341 – Transfer of Students Involved in Sexual Assault
§ 37.001(a)(7)&(b) – Student Code of Conduct – harassment
§ 37.0051 – Placement of Students Committing Sexual Assault Against Another Student
§ 37.007 – Expulsion for Serious Offenses – sexual assault 
§ 37.083 – Discipline Management Programs; Sexual Harassment Policies
§ 38.0831 – Dating Violence Policies
§ 37.115 – Threat Assessment and Safety and Supportive School Program and Team
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Imposition of Disciplinary Sanctions

A recipient’s treatment of a respondent may also constitute 
discrimination on the basis of sex under Title IX.  The 
grievance process aims to provide both parties with equal 
rights and opportunities to participate in the process and to 
promote impartiality without favor to complainants or 
respondents, both because treating a complainant or 
respondent differently based on sex would violate Title IX and 
because a process lacking principles of due process risks bias 
that in the context of sexual harassment allegations is likely to 
involve bias based on stereotypes and generalizations on the 
basis of sex.

www.edlaw.com

P. 284 - Commentary

Imposition of Disciplinary Sanctions

Any respondent will receive the due process 
protections in the Title IX grievance process before 
the imposition of any disciplinary sanctions for 
sexual harassment under § 106.44(a).
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P. 576 - Commentary

• Sexual harassment
• Sexual assault
• Dating violence
• Stalking

Non-Title IX Conduct

If the conduct alleged does not involve sexual 
harassment as defined in the new regulations, the Title 
IX grievance process does not apply.

www.edlaw.com
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Non-Title IX Conduct

Dismissal:  If the conduct alleged in the formal complaint 
would not constitute sexual harassment even if proved, 
did not occur in the recipient’s education 
program/activity or did not occur in the U.S., then the 
recipient must dismiss the formal complaint for sexual 
harassment purposes under Title IX.  Such dismissal does 
not preclude action under another provision of the 
recipient’s code of conduct.
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34 CFR 106.45(b)(3)

Non-Title IX Conduct

The U.S. Department of Education cautions against 
using § 106.45 to circumvent the Title IX grievance 
process by processing sexual harassment complaints 
under non-Title IX provisions; however, allegations 
that do not meet the definition of “sexual harassment” 
may be addressed by the recipient under other 
provisions of its code of conduct.  
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P. 264 - Commentary

Title IX Conduct

Conversely, if the allegations do meet the 
definition of “sexual harassment” the Title IX 
grievance procedures apply.  

www.edlaw.com
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REPORT: Alleged sexual harassment, 
sexual assault, dating violence, 

domestic violence, stalking

*Non-T9 Conduct

Follow SCOC

*Not severe, pervasive, and objectively offensive enough to deny a person 
equal access to the educational program or activity (e.g., single instances 
of name calling or compliments like, “He called me a ‘Karen.’”  “She called 
me a *itch.”  “Mr. Smith said I looked pretty today.”).  

*Did not occur in the recipient’s education program or activity

*Did not occur against a person in the United States

T9 Conduct

IMPOSING DISCIPLINARY SANCTIONS
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REPORT: Alleged sexual 
harassment, sexual assault, dating 

violence, domestic violence, 
stalking

Formal 
Complaint

Emergency Removal of 
Respondent?

T9 Conduct

No Formal 
Complaint

Grievance 
Process

Response:  Not Delib. 
Indiff. – Supp. Msrs

IMPOSING DISCIPLINARY SANCTIONS

Determination of Responsibility:  
Remedies for Cs & Rs (sanctions) 

Want to impose disc. 
sanctions?

Grievance 
Process

IMPOSING DISCIPLINARY SANCTIONS

Determination of Responsibility:  
Remedies for Cs & Rs (sanctions)* 

• Notice to parties
• Right to present evidence
• Advisor – interviews/meetings
• 10 days to review evidence
• Completion of investigative report
• 10 days to respond to IR
• Opportunity to submit questions to other party
• Written determination of responsibility
• Appeal

*Procedural protections for students 
with disabilities still apply.
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Cartman calls Kyle’s mom a bi-atch.

• Not sexual harassment
• Discipline per SCOC
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Cartman calls Kyle a bi-atch, takes his 
AirPods, and tells other students that 
Kyle is gay.

Kyle files a formal complaint.
Kyle does not file  formal complaint.

Lorem Ipsum
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District receives Art. 15.27 notice 
that a student was arrested for 
off-campus indecency with a 
child.

• Not sexual harassment (not in school program/activity)
• Discipline per SCOC, Chapter 37
• Watch for on-campus sexual harassment that may 

result from off-campus incident

Lorem Ipsum

www.edlaw.com

District receives Art. 15.27 notice 
that a student was arrested for on-
campus sexual assault.

• Sexual harassment
• If complainant, files formal complaint → grievance process
• If complainant does not file formal complaint, Title IX 

Coordinator can → grievance
• If want to impose disciplinary sanction → grievance process
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Amara and Mateo previously dated.  
Mateo is jealous of Amara’s new 
relationship and stalks her at 
school, threatening to kill her.

• Sexual harassment
• If complainant, files formal complaint → grievance process
• If complainant does not file formal complaint, Title IX 

Coordinator can → grievance process
• If want to impose disciplinary sanction → grievance process
• Remember state dating violence policy requirements
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Ren routinely calls Aki names based 
on Aki’s perceived sexual orientation 
or gender stereotypes. A teacher 
reports Ren. Aki does not file a formal 
complaint.

• Sexual harassment
• If complainant, files formal complaint → grievance process
• If complainant does not file formal complaint, Title IX Coordinator can → grievance
• If want to impose disciplinary sanction → grievance process
• Both students can be provided supportive measures without a formal complaint

Other Code of Conduct 
Provisions That Might Apply 

www.edlaw.com
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Other Code of Conduct 
Provisions That Might Apply 
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Potentially Overlapping 
Chapter 37 Provisions

§ 37.001(a)(7)&(b) – Student Code of Conduct – harassment
§ 37.0051 – Placement of Students Committing Sexual Assault Against Another Student
§ 37.007 – Expulsion for Serious Offenses – sexual assault 
§ 37.083 – Discipline Management Programs; Sexual Harassment Policies
§ 38.0831 – Dating Violence Policies
§ 37.115 – Threat Assessment and Safety and Supportive School Program and Team
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Chapter 37 Provisions

§ 37.006 – Removal to DAEP:  
• On campus felony
• Public lewdness
• Indecent exposure
• Harassment (Penal Code)
• Off campus Title 5 felony offense (Tex. Penal Code)
• Non-Title 5 felony + safety threat

www.edlaw.com
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The information in this handout was prepared by Eichelbaum 
Wardell Hansen Powell & Muñoz, P.C. It is intended to be used for 
general information only and is not to be considered specific legal 
advice. If special legal advice is sought, consult an attorney.
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